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A Will, as part of a tailored estate plan, is one of the most thoughtful gifts you can give to 
your loved ones.   

 

A Will is an important legal document which allows you to: 

• appoint someone you trust to act as an executor, to administer your estate; 
• appoint guardians to care for your children if they are under 18 when you pass away; 
• give gifts of specific items/amounts to beneficiaries nominated by you; 
• name who is to receive the balance of your estate; 
• forgive or assign any debts owing to you at the date of your death; 
• pass on any controlling roles you hold (e.g. a majority shareholder in a private company 

or principal/appointor of a trust); 
• express how you would like your bodily remains to be dealt with and where you would 

like your final resting place to be.  

It is important to consider the appointment of your executor carefully.  Executors have two 
roles: to execute the instructions in your Will; and to act as your trustee, holding your assets 
on trust for your beneficiaries until the administration of your estate is complete.  There are 
significant duties and obligations attached to both roles, which can put the executor at 
personal financial risk if they do not carry out their duties correctly.  It is recommended that 
you appoint someone who is rational, reliable and good with paperwork. 

W i l l s  a n d   
T e s t a m e n t a r y  T r u s t s  
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The short answer is, to leave a positive legacy.  A Will gives certainty to your loved ones and 
if kept up to date, makes for a smoother, faster, estate administration.  It also maximises the 
value of your estate.  No-one wants to see your hard-earned assets depleted on legal costs.  

If you pass away without a Will (‘intestate’), every state and territory of Australia has 
different laws dictating who can apply to administer your estate and who will receive the 
balance of your wealth when all debts are paid.   

An intestate estate can’t be administered until the Supreme Court has issued a Grant of 
Letters of Administration to a person who is legally eligible to apply.  This adds costs to the 
estate that can often be avoided by the appointment of an executor in a Will.  In intestate 
estates, wealth often passes to family members the deceased wouldn’t have chosen to 
benefit, had they made a Will.  All too often, we see the additional stress this causes grieving 
loved ones.    

 

If you write your own Will, leave a recording, or use any other method to express your final 
wishes, beware the risk of your wishes not being upheld and the cost implications for your 
estate.  A well drafted Will may cost a few hundred dollars, but many homemade Wills often 
contain errors requiring rectification.  Informal Wills (those that don’t meet the legal 
requirements of a Will, such as a recording) need to be accepted by the Supreme Court as 
being your last Will before your estate can be administered.  Both circumstances require an 
application to be made to the Supreme Court.  The associated costs can have a devastating 
impact on the value of your estate and significantly delay its administration.  There is always 
a risk that your informal Will may not be accepted, or your homemade Will interpreted 
differently to what you intended, because of the way it was written.  

A properly drafted Will that meets all legal requirements and is regularly reviewed and 
updated as your circumstance change, it is worth its weight in gold after you are gone. 

  

Why should I make a Will?  

Can’t I write or record it myself? 
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There are different types of Wills, the most common being traditional Wills with simple to 
complex gifting provisions, Wills with testamentary trusts or Wills with special disability 
trusts.  The Will that is right for you will depend on your individual circumstances and the 
needs of your beneficiaries.    

With a traditional Will, a beneficiary’s inheritance passes directly to them, forming part of 
their personal wealth.   

Wills with testamentary discretionary trusts (referred to as ‘testamentary trusts’) are one of 
the most powerful estate planning tools available.   

Here’s a summary of what you need to know about testamentary trusts. 

 

 

  

 Testamentary trusts should save your family tax after you die 

 Testamentary trusts should protect your inheritance from divorce and bankruptcy 
risks 

 Testamentary trusts are not just for complex situations or the super wealthy 

 You only get one chance to access the fantastic estate planning benefits of a 
testamentary trust – it MUST be in your Will when you die 

 Testamentary trusts are not administratively burdensome – any extra compliance 
should be far outweighed by the tax savings 

 Testamentary trusts only start working if you die – the benefits don’t start until you 
die but neither do the (minor) compliance requirements 

 When in doubt, use a testamentary trust 

There is more than one type of Will… 

What you need to know about Wills with Testamentary Trusts 
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The phrases ‘testamentary trust’, ‘testamentary discretionary trust’, ‘TT’, ‘TDT’…. are all just 
‘lawyer speak’ for a trust set up in a Will that starts when the will-maker dies.  They are very 
similar to a family trust (more technically known as a discretionary trust) but a testamentary 
trust is established by a person’s Will and remains dormant, ready to start when a person 
dies. 

Trusts work by separating control of the assets held in the trust from the benefit.  The 
person who has control of the trust assets is the Trustee.  The trustee is the legal holder of 
the assets and is responsible for the day to day management of the trust and the due 
administration of the trust. 

The Appointor is the only person who has the power to remove the trustee and appoint 
another trustee in its place.  That gives this person ultimate control of the testamentary 
trust.  

 

 

 

 

 

 

 

 

 

An effective testamentary trust should have many people who can potentially benefit from 
the assets in the trust (the technical term for these people are Beneficiaries) and each 
beneficiary’s entitlement should be at the complete discretion of the trustee.   

  

What is a Testamentary Trust? 
 

 

Appointor

Trustee

Beneficiaries

Ultimate controller of Trust
Can sack the trustee at any time
Operational role

Legal control of trust assets
Day to day management
Total discretion
Manages for beneficiaries in their best interests 

Entitled to receive income and capital from trust 
Only at trustee's discretion
No right to demand distribution
Only a right to be considered
Does not own any trust assets 

Testamentary Trusts:  Want to know more?   
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This discretionary nature of the trust is what makes the trust so powerful for asset 
protection.  Because none of the beneficiaries own the trust assets and their only right is to 
be considered by the trustee, it is very difficult for someone to argue that the assets of the 
trust belong to any one of the beneficiaries.   

A trustee can also be one of the beneficiaries of the trust, and if that is the case, then the 
trust assets will ‘look and feel’ more like that person’s assets because they are in control and 
can choose themselves or their family members to benefit from the trust.  If you are simply a 
beneficiary without being a trustee, then your entitlements in the trust are at the trustee’s 
discretion.   

 

Testamentary trusts offer fantastic tax flexibility.  In fact, this is the only environment where 
you can get such great tax treatment, and it’s only because someone had to die for the trust 
to start.  In essence, trusts are flow through vehicles for tax purposes, which means the 
income earned each year from investing the trust assets always needs to be distributed out 
to beneficiaries and each beneficiary gets taxed on the income they received from the trust 
at their own marginal tax rate.  Each year the trustee can choose which of the beneficiaries 
should receive the income earned from investing the inheritance each year, which allows 
them to give income to beneficiaries who have lower tax rates.  And testamentary trusts 
offer an additional benefit which is not available to any other trust – beneficiaries under 18 
are treated like adults for tax purposes which means they can receive about $22,000 tax 
free each year. 

We now set out two case studies so you can see how testamentary trusts work.   

  

 Relationship protection 

 Protects immature beneficiaries  

 Income tax flexibility  

 Defers tax for overseas beneficiaries  

 Bankruptcy protection 

What are the key benefits of a testamentary trust? 
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CASE STUDY 1: YOU HAVE CHILDREN UNDER 18 
A testamentary trust is a very powerful tool for families with young children.   

In particular, the testamentary trust offers the following advantages: 

 Your surviving spouse might re-partner after you pass away (after a suitably long 
mourning period) but the inheritance you leave your family will be protected for your 
children in the trust away from the influence of any new partner and protected from 
any future family law risks. 

 If you and your spouse both pass away together, your children won’t automatically get 
their hands on their inherence when they turn 21 (which is the case if you don’t use a 
testamentary trust).   You can choose who is responsible for making financial decisions 
about the inheritance until the children reach financial maturity.  How many people 
have you heard of who came into their inheritance far too early and wasted the lot? 

 The tax treatment could make a huge difference to your family’s financial wellbeing.  

For example:  If you die leaving a spouse and 3 minor children, then roughly the first $66,000 of 
income earned from investing the inheritance through the trust could be tax free and used to pay 
for the children’s living and education expenses.  

If you didn’t have a trust, then your surviving spouse would need to pay tax on that income at 
their marginal tax rate (in addition to any other income, for instance, their salary) and then pay for 
those living and education expenses with after tax income.  These tax savings continue generation 
upon generation so that your children can ultimately then apply tax free amounts to their 
children.   

Imagine paying for school fees with tax free income; what a difference that could make!  
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CASE STUDY 2: YOU HAVE CHILDREN OVER 18  

If you have adult children, you should consider leaving an inheritance to them through a 
testamentary trust, rather than as a direct gift.   

If you choose, your child can still control ‘their’ testamentary trust (so it looks and feels like 
their money), but using the testamentary trust will give them the following advantages: 

 The inheritance you leave your child is significantly less likely to be exposed to any 
family law risks if your child separates or divorces. 

 If your child is in a high risk occupation (e.g. carrying on a business, a director, or at risk 
of negligence - hello engineers, lawyers, doctors, accountants, health professionals 
etc!), then the inheritance you leave your child could be exposed to those risks if you 
do not use a testamentary trust.  A testamentary trust protects the inheritance from 
any bankruptcy claims. 

 The tax treatment could amplify the impact of the inheritance, because they can access 
tax free income to pay for their children’s (i.e. your grandchildren’s) living and 
education expenses. 

For example:  If you leave an inheritance to your child who has 3 minor children of their own, then 
roughly the first $66,000 of income earned from investing the inheritance through the trust could 
be tax free and used to pay for your grandchildren’s living and education expenses.   

If you didn’t have a trust, then your child would need to pay tax on that income at their marginal 
tax rate (in addition to any other income they may earn from other sources) and then pay for 
those living and education expenses with after tax income.  These tax savings continue generation 
upon generation so that your grandchildren can ultimately then apply tax free amounts to their 
children and so on. 

There are a few more complexities but in essence, these are the main principles of 
testamentary trusts. 
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If you tick any of the following boxes then you should consider using a testamentary trust in 
your Will:  

 

Wills with special disability trusts are outside the scope of this fact sheet.  If you intend to 
leave your estate to a beneficiary with special needs, please contact us for more information. 

 

 
Life Legal Will and Estate Services offer fixed pricing for most estate planning services.   

If you would like to know more about Wills, testamentary trusts, estate planning, or estate 
administration, we offer a free initial 15 minute phone or online meeting.   Please visit 
www.lifelegal.com.au to book or call us on (07) 4766 3770.   

 You are leaving at least $500,000 (including super and life insurance) to one or more 
people 

 You want to leave an inheritance to minors who can each receive approximately 
$22,000 tax free income each year from investing the inheritance  

 It is important to you that the inheritance is protected from relationship risks (e.g. 
divorce or separation) 

 It is important to you that the inheritance is protected from bankruptcy risks 

 You are leaving assets to a beneficiary who cannot be trusted to manage their 
inheritance appropriately and you are worried they will waste it 

 An intended beneficiary is currently residing overseas 
 

Would it be beneficial to include a testamentary trust in your Will? 

The information contained in this document is for general guidance only.  It should not be used as a substitute for 
legal advice tailored to your individual situation.  While Life Legal has made every attempt to ensure the information 
in this document is correct at the time of publication, we are not responsible for any errors, omissions or for results 
obtained from the use of this information. 

Like to know more?  

http://www.lifelegal.com.au/
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